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Common Stock, no par value per share 385,997    (3) $ 2.785 (5) $ 1,075,001.65 $ 139.54  
Common Stock, no par value per share    200,000    (4) $ 2.37 (6) $  474,000 $ 61.53  
Total 585,997          $ 1,549,001.65 $ 201.07  

 
(1)   Pursuant to Rule 416(a) of the Securities Act of 1933, as amended, this registration statement also covers any additional shares of common stock that become
issuable by reason of any stock dividend, stock split, recapitalization or other similar transactions effected without the registrant’s receipt of consideration that results
in an increase in the number of registrant’s outstanding shares of common stock.
(2) Shares after giving effect to one-for-eight reverse stock split effected on January 6, 2020.
(3) Represents additional shares issuable upon exercise of options or restricted stock units (RSUs) grants reserved pursuant to awards under the Amended and Restated
2011 Equity Incentive Plan.
(4) Represents additional shares of common stock reserved for issuance pursuant to awards under the 2015 Employee Stock Purchase Plan, as amended (ESPP).
(5) Estimated in accordance with paragraphs (c) and (h) of Rule 457 under the 1933 Act solely for the purpose of calculating the registration fee on the basis of $2.785
per share which represents the average of the high and low price per share of the Company’s common stock on March 17, 2020 as reported on the Nasdaq Capital
Market.
(6) Estimated solely for the purpose of determining the registration fee pursuant to Rule 457(c) and Rule 457(h) under the Securities Act of 1933, as amended, on the basis of 85%
of $2.785 per share, which is the average of the high and low prices of the Common Stock, as reported on the Nasdaq Capital Market on March 17, 2020. Under the ESPP, the
purchase price of the shares of Common Stock reserved for issuance thereunder will be 85% of the lower of the fair market value of the common stock on (i) the first trading day of
the offering period or (ii) on the purchase date.
 

 

 
Explanatory Note

 
This Registration Statement on Form S-8 is being filed by Second Sight Medical Products, Inc. (the “Registrant”) to register a total of (i) 385,997 additional shares of

common stock issuable under the Registrant’s Amended and Restated 2011 Equity Incentive Plan (the “Option Shares”) and (ii) 200,000 shares of common stock ( “Plan
Shares”) issuable under the Registrant’s 2015 Employee Stock Purchase Plan, as amended (“ESPP”). The Option Shares and Plan Shares are in addition to the common stock
previously registered for issuance on the Registrant’s Registration Statement on Form S-8 filed with the Securities and Exchange Commission on May 18, 2015 (File No. 333-
204241), August 17, 2016 (File No. 333-213184),  May 15, 2017 (File No. 333-218016) and on August 7, 2017 (File No. 333-219737)(the “Prior Registration Statements”).
The amount of Plan Shares available for purchase by participating employees under the ESPP will increase automatically on January 1st of every year to lesser of (i) 1% of the
total number of shares of common stock outstanding on December 31st of the preceding calendar year, or (ii) 62,500 shares of common stock and are included for registration
herein. The foregoing shares give effect to a one-for-eight reverse stock split made as of January 6, 2020.
 

 Although the Registrant originally registered shares for sale to ESPP participants in connection with the ESPP, Registrant discovered that it inadvertently exceeded the
number of shares registered. Registrant intends to make rescission offers with respect to 15,533, 13,638 and 16,297 shares sold under the ESPP on November 30, 2018, May 31,
2019 and November 30, 2019, respectively. Registrant is making the rescission offers to ensure compliance with the Securities Act and to limit any contingent liability which it
may have as a result of inadvertently exceeding the



number of shares registered in accordance with applicable federal registration requirements. Registrant believes that the statute of limitations period applicable to potential
claims for rescission under the Securities Act is one year. Any such rescission offers may not bar claims relating to Registrant’s issuance of shares in excess of the number
registered, and Registrant may continue to be contingently liable for rescission or damages in an indeterminate amount. Registrant believes that the original issuance of ESPP
shares did not violate the registration requirements of any state securities laws. Rescission offers will not prevent regulators from pursuing enforcement actions or imposing
penalties and fines against Registrant with respect to any violations of securities laws. In any event, Registrant expects the rescission offers not to have a material impact on its
financial condition or liquidity.

 
This Registration Statement relates to securities of the same class as that to which the Prior Registration Statements relate, and is submitted in accordance with General

Instruction E to Form S-8 regarding registration of additional securities. Pursuant to such instruction, the contents of the Prior Registration Statements are incorporated by
reference and made part of this Registration Statement.

PART I

The Registrant is not filing or including in this Registration Statement the information called for in Part I of Form S-8 (by incorporation, by reference or otherwise) in
accordance with the rules and regulations of the Securities and Exchange Commission.

PART II

INFORMATION REQUIRED IN REGISTRATION STATEMENT
 
Item 3. Incorporation of Documents by Reference.

The Securities and Exchange Commission (SEC) allows the Registrant to “incorporate by reference” the information the Registrant files with the SEC, which means
that the Registrant can disclose important information to you by referring you to those documents. The information incorporated by reference is considered to be part of this
Registration Statement, and later information filed with (rather than furnished to) the SEC will update and supersede this information. The Registrant hereby incorporates by
reference into this Registration Statement the following documents previously filed with the SEC:
 
 (1) The Registrant’s Annual Report on Form 10-K for the fiscal year ended December 31, 2018, filed with the SEC on March 20, 2019;
 

 (2) All other reports filed by the Registrant with the SEC pursuant to Sections 13(a) or 15(d) of the Securities Exchange Act of 1934 (the Exchange Act) since the
end of the fiscal year covered by the Registrant’s Annual Report referred to in (1) above; and

 

 (3) The description of the Registrant’s Common Stock contained in its registration statement on Form 8-A (File No. 001-36747) filed with the SEC on November
17, 2014, including any amendment or report filed for the purpose of updating such description.

All documents filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities Exchange Act of 1934 on or after the date of this Registration
Statement and prior to the filing of a post-effective amendment to this Registration Statement that indicates that all securities offered have been sold, or that deregisters all
securities then remaining unsold, shall be deemed to be incorporated by reference in this Registration Statement and to be part hereof from the date of filing of such documents.
Notwithstanding the foregoing, the Registrant is not incorporating by reference any documents, portions of documents, exhibits or other information that is deemed to have
been furnished to, rather than filed with, the SEC.

 
 
 



 ITEM 8. EXHIBITS.
  
Exhibit No. Description of Exhibits
  
5.1* Opinion and Consent of Aaron A. Grunfeld
  
10.4* Amended and Restated 2011 Equity Incentive Plan
  
10.17 2015 Employee Stock Purchase Plan, as amended (1)
  
23.1* Consent of Gumbiner Savett Inc.
  
23.2* Consent of Aaron A. Grunfeld (included in Exhibit 5.1
  
24.1 Power of Attorney (Included on the signature page to this registration statement)
 
(1) Incorporated by reference to the registrant’s definitive proxy statement on Schedule 14A filed with the Securities and Exchange Commission (“SEC”) on

May 1, 2017 and, as amended in definitive proxy statement on Schedule 14A filed with the SEC on April 13, 2018.
 
 

* Included herewith.

 

 

 



 SIGNATURES
 

Pursuant to the requirements of the Securities Act, the Registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for filing on Form
S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly authorized, in the City of Los Angeles, State of California, on
March 18, 2020.

 
  

 
SECOND SIGHT MEDICAL PRODUCTS, INC.

  
 By: /s/ Jonathan Will McGuire
  Jonathan Will McGuire
  President and Chief Executive Officer

 
POWER OF ATTORNEY

Each person whose signature appears below hereby constitutes and appoints John T. Blake,  as such person’s true and lawful attorney-in-fact and agent, for such person
and in such person’s name, place and stead, in any and all capacities, to sign any or all amendments (including post effective amendments) to this Registration Statement, and to
file the same, with all exhibits thereto, and other documents in connection therewith, with the Securities and Exchange Commission, granting unto said attorney-in-fact and agent
full power and authority to do and perform each and every act and thing requisite or necessary to be done in and about the premises, as fully to all intents and purposes as such
person might or could do in person, hereby ratifying and confirming all that said attorney-in-fact and agent or his or her substitute or substitutes, may lawfully do or cause to be
done by virtue thereof.

 
Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and on the dates indicated.
 

Name  Title  Date
     
/s/ Jonathan Will McGuire  President, Chief Executive Officer and Director  March 18, 2020
Jonathan Will McGuire  (Principal Executive Officer)   
     
/s/ John T. Blake  Chief Financial Officer  March 18, 2020
John T. Blake  (Principal Financial and Accounting Officer)   
     
/s/ Gregg Williams  Director  March 18, 2020
Gregg Williams     
     
/s/ William J. Link  Director  March 18, 2020
William J. Link     
     
/s/ Aaron Mendelsohn  Director  March 18, 2020
Aaron Mendelsohn     
     
/s/ Matthew Pfeffer  Director  March 18, 2020
Matthew Pfeffer     
 



EXHIBIT 5.1
 

Law Offices of Aaron A. Grunfeld & Associates
11111 Santa Monica Boulevard, Suite 1840

Los Angeles, California 90025
 

March 18, 2020
 

Second Sight Medical Products, Inc.
12744 San Fernando Road Suite, 400
Sylmar, California 91342
 
 Re: Second Sight Medical Products, Inc. 

Registration Statement on Form S-8
 
Ladies and Gentlemen:
 

We have acted as a counsel to Second Sight Medical Products, Inc., a California corporation (the “Company” or “Registrant”) in connection with the Registration
Statement on Form S-8 (the “Registration Statement”) to be filed by the Company with the Securities and Exchange Commission on or about the date hereof. The Registration
Statement relates to the registration under the Securities Act of 1933, as amended (the “Act”), of 585,997 additional shares of common stock of the Company, no par value,
consisting of (i) 385,997 shares of common stock of the Company (“Incentive Shares”), issuable upon exercise of options or restricted stock units (RSUs) grants under the
Registrant’s Amended and Restated 2011 Equity Incentive Plan (the “Incentive Plan”), and (ii) 200,000 shares of common stock of the Company (the “Purchase Plan Shares”
and together with the Incentive Plan Shares, the “Shares), issuable under the Registrant’s 2015 Employee Stock Purchase Plan, as amended (the “ESPP”). The foregoing share
amounts give effect to a one-for-eight reverse stock split effected by the Company on or about January 6, 2020.

 
You have requested our opinion as to the matters set forth below in connection with the Registration Statement.  For purposes of rendering that opinion, we have

examined the Plan, the ESPP, the Registration Statement, the Company’s Restated Articles of Incorporation, Amended and Restated Bylaws, and the corporate actions of the
Company that provide for the issuance of the Shares, and we have made such other investigation as we have deemed appropriate. We have examined and relied upon certificates
of public officials and, as to certain matters of fact that are material to our opinion we have also relied on a certificate of an officer of the Company. 

 
For  purposes of rendering this opinion , we have assumed that: (a) each document submitted to us is accurate and complete; (b) each such document that is an

original is authentic; (c) each such document that is a copy conforms to an authentic original; (d) all signatures on each such document are genuine; and that (e) the Company is
and shall remain at all times a corporation duly incorporated, validly existing and in good standing under the laws of the State of California. We have further assumed the legal
capacity of natural persons, and we have assumed that each party to the documents we have examined or relied on has the legal capacity or authority and has satisfied all legal
requirements that are applicable to that party to the extent necessary to make such documents enforceable against that party. We have not verified any of those assumptions. We
have further assumed that the Company has  and at all relevant times will have sufficient unissued and unreserved shares of Common Stock and (or will validly amend the
Restated Articles of Incorporation, to authorize a sufficient number of shares of Common Stock prior to the issuance thereof) available for issuance as provided in the
Registration Statement and any related amendment thereto or prospectus supplement.

 
Based on such examination and review it is our opinion that the Shares, upon issuance and delivery as contemplated by the Incentive Plan and/or in the ESPP and

pursuant to the agreements that accompany the Incentive Plan and the ESPP, will be validly issued, fully paid, and nonassessable .
 
The opinion expressed herein is limited to the California Corporations Code, including the applicable provisions of the California Constitution and the reported

judicial decisions interpreting such law, in each case as currently in effect, and we express no opinion as to the effect of the laws of any other jurisdiction.



Second Sight Medical Products, Inc.
March 18, 2020
Page 2 of 2
 

 The opinion expressed herein is limited to the matters specifically set forth herein and no other opinion should be inferred or implied beyond the matters expressly
stated. We assume no obligation to supplement this opinion if any applicable law changes after the date hereof or if we become aware of any fact that might change the opinion
expressed herein after the date hereof.

 
We hereby consent to the filing of this opinion as Exhibit 5.1 to the Registration Statement to effect registration of the Shares under the Act. In giving such

consent, we do not thereby admit that we are within the category of persons whose consent is required under Section 7 of the Act or the rules and regulations promulgated
thereunder.

 
 Very truly yours,
  
 /s/ Law Offices of Aaron A. Grunfeld & Associates

 

 



EXHIBIT 10.4
SECOND SIGHT MEDICAL PRODUCTS, INC.

AMENDED AND RESTATED 2011 EQUITY INCENTIVE PLAN

Pursuant to Shareholder Approved Amendments on May 15, 2015, May 10, 2016, June 6, 2017 and May 16, 2018

1. PURPOSE.  The Board of Directors of the Company has established and approved the Second Sight Medical Products,
Inc. 2011 Equity Incentive Plan (the “Plan”).  The purposes of the Plan are to encourage the officers and employees of the Company to have a
proprietary and vested interest in the growth and performance of the Company and to generate an increased incentive to contribute to the
Company's future success and prosperity, thus enhancing the value of the Company for the benefit of its equity owners.    

2. DEFINITIONS.  As used in this Plan, the following terms shall have the meanings set forth below:

a. “Award” shall mean a grant of an Option or a RSU under the Plan.

b. “Award Agreement” shall mean a written agreement evidencing any Award granted by the Company hereunder
and signed by both the Company and the Participant.

c. “Change in Control” shall mean, subject to Section 6(k), the occurrence of any of the following:

i. The acquisition, directly or indirectly, in one transaction or a series of related transactions, by any
person or group (within the meaning of Section 13(d)(3) of the Securities Exchange Act of 1934, as amended) of the beneficial ownership of
securities of the Company possessing more than fifty percent (50%) of the total combined voting power of all outstanding securities of the
Company; provided, however, that a Change in Control shall not result upon such acquisition of beneficial ownership if such acquisition occurs
as a result of a public offering of the Company’s securities or any financing transaction or series of financing transactions;

ii. The consummation of a merger or consolidation in which the Company is not the surviving entity,
except for a transaction in which the holders of the outstanding voting securities of the Company immediately prior to such merger or
consolidation hold as a result of holding Company securities prior to such transaction, in the aggregate, securities possessing at least fifty
percent (50%) of the total combined voting power of all outstanding voting securities of the surviving entity immediately after such merger or
consolidation;

iii. A reverse merger in which the Company is the surviving entity but in which the holders of the
outstanding voting securities of the Company immediately prior to such merger hold, in the aggregate, securities possessing less than fifty
percent (50%) of the total combined voting power of all outstanding voting securities of the Company or of the acquiring entity immediately
after such merger; or
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EXHIBIT 10.4
 iv. The sale, transfer or other disposition (in one transaction or a series of related transactions) of all or

substantially all of the assets of the Company, except for a transaction in which the holders of the outstanding voting securities of the Company
immediately prior to such transaction(s) receive as a distribution with respect to securities of the Company, in the aggregate, securities
possessing at least fifty percent (50%) of the total combined voting power of all outstanding voting securities of the acquiring entity
immediately after such transaction(s).

d. “Committee” shall mean the Directors.   

e. “Company” shall mean Second Sight Medical Products, Inc., a California corporation.

f. “Directors” shall mean the board of directors of the Company as the same may be constituted from time to time.

g. “Eligible Person” shall mean any employee of the Company, any employee of any other entity that is a
controlled subsidiary of the Company, and any manager or officer thereof.  An entity shall be considered a controlled subsidiary of the
Company if the Company owns more than fifty percent (50%) of its outstanding equity securities and has more than a fifty percent (50%)
voting interest.

h. “Executive Employees” shall mean the President, each head of a functional portion of the Company, including
each Vice President of the Company.

i. “Fair Market Value” shall mean the amount determined under Section 5(h) hereof.

j. “Option” shall mean any right granted to a Participant hereunder to purchase Shares of the Company.

k. “Participant” shall mean an Eligible Person who is selected by the Committee to receive an Award under the
Plan.

l. “RSU” shall mean a bookkeeping entry representing the equivalent of one Share granted to a Participant
hereunder that may be settled, subject to the terms and conditions of the applicable Award Agreement, in Shares, cash, or a combination
thereof.

m. “Share” shall mean a share of the common stock of the Company.

3. ADMINISTRATION.  

The Plan shall be administered by the Committee.  The Committee shall have full power and authority to do all things
necessary or desirable in connection with the administration of this Plan, including, without limitation, the following:

a. select those Eligible Persons to whom Awards may from time to time be granted hereunder;
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EXHIBIT 10.4
 b. determine the option price of each Option to be granted to a Participant hereunder;

c. determine the number of Shares of the Company to be covered by each Award granted hereunder;

d. determine the terms and conditions, not inconsistent with the provisions of the Plan, of any Award granted
hereunder;

e. interpret and administer the Plan and any instrument or agreement entered into under the Plan;

f. establish such rules and regulations and appoint such agents as it shall deem appropriate for the proper
administration of the Plan; and

g. make any other determination and take any other action that the Committee deems necessary or desirable for
administration of the Plan.

All decisions and determinations of the Committee shall be by majority vote of its members and shall be set forth in writing.  Each
such writing shall hereinafter be referred to as a “Committee Action.”  All such Committee Actions shall promptly be submitted to the
Secretary of the Company who, upon receipt, shall place a copy of same in a record book maintained by the Secretary for that purpose and
which shall be available for examination by the Directors at any time and from time to time.  All Committee Actions that are within the scope
of the Committee’s authority hereunder shall be deemed final, conclusive, and binding upon all persons including the Company, any
Participant, and any Eligible Person of the Company or of any affiliate of the Company.  A majority of the members of the Committee may
determine its actions and fix the time and place of its meetings.  

4. LIABILITY.  No members of the Committee shall be liable for any action or determination made in good faith with
respect to the Plan or any Award granted under it.  No member of the Committee shall be liable for any act or omission of any other member of
the Committee or for any act or omission on such member’s part, including but not limited to the exercise of any power or discretion given to
such member under the Plan, except those resulting from such member’s willful misconduct.

5. DURATION OF, AND SHARES SUBJECT TO, THE PLAN.

a. TERM.  No Awards shall be granted under this Plan after May 31, 2021; provided, however, that Awards may
be exercised or may vest in accordance with their terms after May 31, 2021 with respect to Awards granted prior to such date.

 b. SHARES SUBJECT TO THE PLAN.  The maximum number of Shares with respect to which Awards may be
granted under the Plan, subject to adjustment as provided in Section 5(d) of this Plan, is 1,500,000 Shares (after giving effect to the prior
shareholder approved amendments to this Plan and to the one for eight reverse stock split implemented by the Company as of December 31,
2019).  Said maximum shall be inclusive of, and offset and reduced by, any Awards granted under any other employee stock incentive plan
maintained by
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EXHIBIT 10.4
the Company; provided, however, that to the extent that any awards granted under any prior plan are converted into Awards granted under this
Plan, the awards that are so terminated under the prior plan and converted to new Awards granted under this Plan shall, in determining the
maximum number of Awards that may be issued under this Plan, be disregarded.    

c. SECTION 162(m) LIMITATION.  No employee of the Company or an affiliate of the Company shall be
eligible to be granted Options covering more than 1,000,000 Shares during any calendar year.

d. ADJUSTMENTS.  In the event of any merger, reorganization, consolidation, recapitalization, Share split,
reverse Share split, or similar transaction or other change in legal structure affecting the Shares, such adjustments and other substitutions shall
be made to the Plan and to outstanding Awards as the Committee in its sole discretion deems equitable or appropriate, including without
limitation such adjustments in (i) the aggregate number, class, and kind of Shares which may be delivered under the Plan, in the aggregate or to
any one Participant and (ii) the number, class, and kind of Shares subject to outstanding Awards and option price of Options granted under the
Plan.  

e. ELIGIBILITY.  Any Eligible Person shall be eligible to be selected as a Participant, except that no member of
the Committee shall participate in his or her own selection as a Participant or in the grant of any Awards to him or her.

f. GRANT OF OPTIONS.  From time to time the Committee may grant Options to Participants based on such
criteria as may be established from time to time by the Committee.  The Options shall be evidenced by an Award Agreement in such form as
the Committee may from time to time approve.  Any such Award Agreement shall be subject to all of the terms and conditions set forth herein
and to such additional terms and conditions, not inconsistent with the provisions of this Plan, as the Committee shall deem desirable and
approve from time to time.

i. OPTION PRICE.  The purchase price per Share purchasable pursuant to an Award Agreement shall
be determined by the Committee in its sole discretion; provided, however, that such option price shall not be less than the Fair Market Value of
the Shares on the date of the grant of the Option.

ii. OPTION PERIOD.   The term of each Option shall be fixed by the Committee in its sole discretion
but shall in no event exceed ten (10) years.

iii. EXERCISABILITY.  Options shall be exercisable at such time or times, and  based upon such
vesting and other conditions, as determined by the Committee from time to time on a case by case basis.  The Committee shall have the right at
any time, and from time to time, to accelerate the rate of vesting set forth in any issued and outstanding Option or Options.

 iv. METHOD OF EXERCISE.  Subject to the other provisions of this Plan and the applicable Award
Agreement, any Option may be exercised by the Participant in whole or in part at such time or times, and the Participant may make payment of
the option price in such form or forms, including, without limitation, payment by delivery of cash, a promissory
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EXHIBIT 10.4
note or other consideration acceptable to the Committee having a Fair Market Value on the exercise date equal to the total option price, or by
any combination of cash and other consideration, as the Committee may specify in the applicable Award Agreement.

g. GRANT OF RSUS.  From time to time the Committee may grant RSUs to Participants based on such criteria as
may be established from time to time by the Committee.  The RSUs shall be evidenced by an Award Agreement in such form as the Committee
may from time to time approve.  Any such Award Agreement shall be subject to all of the terms and conditions set forth herein and to such
additional terms and conditions, not inconsistent with the provisions of this Plan, as the Committee shall deem desirable and approve from time
to time.

i. RESTRICTIONS.  At the time a grant of RSUs is made, the Committee may, in its sole discretion,
(1) establish a restricted period applicable to such RSUs and (2) prescribe restrictions in addition to or other than the expiration of the restricted
period, including the achievement of corporate or individual performance goals, which may be applicable to all or any portion of such
RSUs.  RSUs may not be sold, transferred, assigned, pledged, or otherwise encumbered or disposed of during the restricted period or prior to
the satisfaction of any other restrictions prescribed by the Committee with respect to such RSUs.

ii. VOTING AND DIVIDEND RIGHTS.  A Participant who holds RSUs shall have no rights as a
stockholder of the Company (for example, the right to receive dividend payments or distributions attributable to the Shares underlying such
RSUs, to direct the voting of the Shares underlying such RSUs, or to receive notice of any meeting of the Company’s stockholders).

iii. CREDITOR’S RIGHTS.  A Participant who holds RSUs shall have no rights other than those of a
general unsecured creditor of the Company.  RSUs represent unfunded and unsecured obligations of the Company, subject to the terms and
conditions of the applicable Award Agreement.

iv. SETTLEMENT.  Upon the expiration or termination of any restricted period and the satisfaction of
any other conditions prescribed by the Committee, the restrictions applicable to RSUs shall lapse, and, unless otherwise provided in the
applicable Award Agreement, the RSU shall be settled by (1) the delivery of cash, (2) issuance of a book-entry or direct registration or a
certificate evidencing ownership of Shares, free of all such restrictions, or (3) a combination of the foregoing, to the Participant or such
Participant’s beneficiary or estate, as the case may be.  Neither the Participant, nor the Participant’s beneficiary or estate, shall have any further
rights with regard to a RSU once the cash, Shares, or combination thereof represented by such RSU have been delivered.

h. FAIR MARKET VALUE.  For all purposes of the Plan and any Award Agreement, Fair Market Value shall
mean that amount determined by the Committee from time to time.  Such determination shall be based upon the most recent trades in any
public market or, if there is no public market for the Shares, then as determined by the Committee, based on such criteria as it deems in its sole
discretion to reflect the Fair Market Value, including reliance on a formal appraisal prepared by a qualified and experienced independent third
party appraiser.
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EXHIBIT 10.4
 i. AMENDMENTS AND TERMINATION.   The Committee may amend, alter, or discontinue this Plan, but no

amendment, alteration, or discontinuation shall be made that would impair the rights of a Participant under an Award theretofore granted,
without the Participant’s consent.  The Committee may, from time to time amend, modify, or alter the Plan where such amendment,
modification or alteration is required to assure that the Plan remains in compliance with the Securities Act of 1933 (the “Act”), the California
Corporations Code (the “Code”), and any other then applicable federal or state securities laws.   The Committee may amend the terms of any
Award Agreement theretofore executed, prospectively or retroactively, but no such amendment shall impair the rights of any Participant
without such Participant's written consent.

j. COMPLIANCE WITH SECURITIES LAWS.  It is the intention of the Company that the Awards and the
Shares thereunder being granted, offered, and sold be exempt from registration under the Act by satisfying the requirements of Rule 504, 506
and/or Rule 701, as promulgated under such Act, and be exempt from qualification under the Code by satisfying the requirements of Section
25102(o) of the Code including all rules and regulations promulgated thereunder.  Unless the Company shall register the Shares under the Act,
qualify the Shares under the Code, or satisfy the requirements for exemption from qualification and exemption under some other provision of
the Code or Act, the aggregate option price of all Options granted within any twelve (12)-month period shall not exceed the greater of
$1,000,000 or, alternatively, the amount of Shares that may be issued pursuant to Awards granted within any twelve (12)-month period shall
not exceed fifteen percent (15%) of the then issued and outstanding Shares of the Company.

6. GENERAL PROVISIONS.

a. Unless the Committee determines otherwise at the time the Award is granted, no Award, and no Shares subject
to Awards which have not been issued or as to which any applicable restriction, performance, or deferral period has not lapsed, may be sold,
assigned, transferred, gifted, pledged, hypothecated, or otherwise encumbered, except by will or by the laws of descent and distribution or, for
Options, to a revocable living trust of which the Participant is a primary beneficiary; provided that, if so determined by the Committee, a
Participant may, in the manner established by the Committee, designate a beneficiary to exercise the rights of the Participant with respect to
any Option or to receive settlement of RSUs, if applicable, upon the death of the Participant.  Each Option shall be exercisable during the
Participant’s lifetime only by the Participant or, if permissible under applicable law, by the Participant’s guardian or legal representative.  Each
Option shall provide that to the extent the Option is exercisable upon the date of a Participant’s termination of employment, it shall continue to
be exercisable following the employment termination date for a period of at least six (6) months in the case of termination of employment on
account of death or disability and at least thirty (30) days on account of termination of employment for any other reason.  Unless the Award
Agreement provides otherwise, upon a Participant’s termination of employment, any RSUs held by such Participant that have not vested, or
with respect to which all applicable restrictions and conditions have not lapsed, shall immediately be deemed forfeited.  
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EXHIBIT 10.4
 b. The term of each Option shall be for such period of months or years from the date of its grant as may be

determined by the Committee, but in no event longer than as provided herein.

c. No Eligible Person shall have any claim to be granted any Award under the Plan, and there shall be no
requirement for uniformity of treatment of Eligible Persons under the Plan.

d. The prospective recipient of any Award under this Plan shall not, with respect to such Award, be deemed to
have become a Participant, or to have any rights with respect to such Award, until and unless such recipient shall have executed an Award
Agreement in such form as the Committee has approved and delivered a fully executed copy thereof to the Company, and otherwise complied
with the then applicable terms and conditions.

e. In the case of any involuntary transfer of an Option including, but not limited to, transfers arising from
bankruptcy, other insolvency or creditor proceedings, and dissolution of marriage, all rights in and to the Option or portion of the Option so
transferred shall, as determined by the Committee on a case by case basis, immediately terminate, become null and void, and of no further
force or effect.    

f. Except as otherwise required in any applicable Award Agreement or by the terms of this Plan, recipients of
Awards under the Plan shall not be required to make any payment or provide consideration for the grant of the Award other than the rendering
of services.

g. The Company shall be authorized to withhold the amount of tax withholding required by applicable law on
account of, or arising out of, any exercise of the Options and vesting of the RSUs and to take such other action as may be necessary in the
opinion of the Company to satisfy all obligations for the payment of such taxes.  Such withholding may take the form of the Participant
tendering to the Company, or the Company withholding, Shares with a value equal to the withholding taxes then due (a “Tender Payment”) or,
alternatively, giving up Option rights which are then vested and that have a value (based upon the difference between the then Fair Market
Value and the option price of the Shares purchasable under the Option) equal to the withholding taxes then due (an “Option Redemption
Payment”).  In the case of either a Tender Payment or an Option Redemption Payment, the Company shall be responsible for making payment
to the relevant governmental taxing agencies of the cash amount of such withholding.

h. The validity, construction, and effect of this Plan and any rules and regulations relating to the Plan shall be
determined in accordance with the laws of the State of California and applicable federal law.

 i. If any provision of this Plan is or becomes or is deemed invalid, illegal, or unenforceable in any jurisdiction to
which it is subject, would disqualify the Plan or any Award under any law deemed applicable by the Committee or disqualify the Plan from
exemption under Rule 701 of the Act or Code section 25102(o), such provision shall be construed or deemed amended to conform to applicable
laws or if it cannot be construed or deemed amended without,
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EXHIBIT 10.4
in the sole and absolute determination of the Committee, materially altering the intent of the Plan, it shall be stricken, and the remainder of the
Plan shall remain in full force and effect.

j. Awards may be granted to Eligible Persons who are foreign nationals or employed outside the United States, or
both, on such terms and conditions different from those specified in the Plan as may, in the judgment of the Committee, be necessary or
desirable in order to recognize differences in local law or tax policy. The Committee also may impose conditions on the exercise or vesting of
Awards in order to minimize the Company’s obligation with respect to tax equalization for Eligible Persons on assignments outside their home
country.

k. Notwithstanding anything in this Plan to the contrary, the Plan and Awards granted hereunder are intended to
comply with Section 409A of the Internal Revenue Code of 1986, as amended, and the guidance thereunder (“Section 409A”) to the extent
subject thereto, and, accordingly, to the maximum extent permitted, the Plan and Awards granted hereunder will be interpreted and
administered to be in compliance with Section 409A.  Any adjustments made pursuant to Article 5 to Awards (i) that are considered “deferred
compensation” (within the meaning of Section 409A) shall be made in compliance with the requirements of Section 409A and (ii) that are not
considered “deferred compensation” subject to Section 409A shall be made in such a manner as to ensure that after such adjustment the Awards
either (1) continue not to be subject to Section 409A or (2) comply with the requirements of Section 409A, and in any event, the Committee
shall not have the authority to make any adjustments pursuant to Article 5 to the extent the existence of such authority would cause an Award
that is not intended to be subject to Section 409A at the time of grant to be subject thereto.

Any payments described in the Plan that are due within the short-term deferral period (within the meaning of
Section 409A) will not be treated as “deferred compensation” (within the meaning of Section 409A) unless applicable law requires otherwise.
Notwithstanding any provision of the Plan to the contrary, to the extent required to avoid accelerated taxation and tax penalties under Section
409A, amounts that would otherwise be payable and benefits that would otherwise be provided pursuant to the Plan during the six (6)-month
period immediately following the Participant’s separation from service (within the meaning of Section 409A) will instead be paid on the first
payroll date after the six (6)-month anniversary of the Participant’s separation from service (or the Participant’s death, if earlier).

Furthermore, notwithstanding anything in the Plan to the contrary, in the case of an Award that is
characterized as “deferred compensation” (within the meaning of Section 409A), and pursuant to which settlement and delivery of the cash or
Shares subject to the Award is triggered based on a Change in Control, in no event will a Change in Control be deemed to have occurred for
purposes of such settlement and delivery of cash or Shares if the transaction is not also a “change in the ownership or effective control of” the
Company or “a change in the ownership of a substantial portion of the assets of” the Company as determined under Treasury Regulation
Section 1.409A-3(i)(5) (without regard to any alternative definition thereunder).  No provision of this paragraph shall in any way affect the
determination of a Change in Control for purposes of vesting in an Award that is characterized as “deferred compensation” within the meaning
of Section 409A.

7. EFFECTIVE DATE OF PLAN.  The Plan was originally effective June 1, 2011.
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EXHIBIT 10.4
 8. ISSUANCE OF AWARDS TO NON-EMPLOYEES.  The Plan covers the grant of Awards to employees of the Company

and other service providers of the Company only.  From time to time, the Company may elect to grant Awards to non-employees, including, but
not limited to, vendors, suppliers, independent contractors, and lenders, but in each such case only to natural persons, where, in the discretion of
the Company, it is determined that such grant is in the best interests of the Company.  Any such Awards that shall be granted to non-employees
of the Company shall be on such terms and conditions as mutually agreed upon between the Company and the grantee and shall not be covered
by, or subject to, the Plan except to the extent that such Award shall make specific reference to the Plan or any specific provision herein.

9. CHANGE IN CONTROL.   In order to preserve a Participant’s rights with respect to any outstanding Award in the event
of a Change in Control of the Company:

a. Vesting of all outstanding Awards shall accelerate automatically effective as of immediately prior to the
consummation of the Change in Control whether or not the Awards are to be assumed by the acquiring or successor entity (or parent or
subsidiary thereof) or new awards under a new stock incentive program (“New Incentives”) of comparable value are to be issued in exchange
therefore, as provided in Section 9(b) below.

b. If vesting of outstanding Awards will accelerate pursuant to Section 9(a) above, the Committee in its discretion
may provide, in connection with the Change in Control transaction, for the purchase or exchange of each such Award for an amount of cash or
other property having a value, for Options, equal to the difference (or “spread”) between (i) the value of the cash or other property that the
Participant would have received pursuant to the Change in Control transaction in exchange for the Shares issuable upon exercise of the Option
had such Option been exercised immediately prior to the Change in Control, and (ii) the option price of the Option, or having a value, for
RSUs, equal to the value of the cash or other property that the Participant would have received pursuant to the Change in Control transaction in
exchange for the Shares issuable upon vesting of the RSUs had such RSU been vested immediately prior to the Change in Control.

c. Notwithstanding Section 9(a)-(b) above, the Committee shall have the discretion to provide in each Award
Agreement other terms and conditions that relate to (i) vesting of the Award in the event of a Change in Control and (ii) assumption of such
Award or issuance of comparable securities or New Incentives in the event of a Change in Control.  The aforementioned terms and conditions
may vary in each Award Agreement and may be different from and have precedence over the provisions set forth in Section 9(a)-(b) above.

d. Outstanding Awards shall terminate and cease to be exercisable upon consummation of a Change in Control
except to the extent that the Awards are assumed by the successor entity (or parent or subsidiary thereof) pursuant to the terms of the Change
in Control transaction.

e. If outstanding Options will not be assumed by the acquiring or successor entity (or parent or subsidiary
thereof), the Committee shall cause written notice of a proposed Change in Control transaction to be given to Participants not less than fifteen
(15) days prior to the anticipated effective date of the proposed transaction.
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 10. REPRICING.  The Company may, at any time in its discretion, (i) amend the terms of outstanding Options to reduce the

option price; (ii) cancel outstanding Options in exchange for or substitution of Options with an option price that is less than the option price of
the original Options; or (iii) cancel outstanding Options with an option price above the current Fair Market Value in exchange for cash or other
securities.

(effective as of June 1, 2011 and amended and restated as of December 31, 2019)
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CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM
 
 
To the Board of Directors
Second Sight Medical Products, Inc.

 
We hereby consent to the use in this Registration Statement on Form S-8 of our report dated March 18, 2019, relating to the consolidated
balance sheets of Second Sight Medical Products, Inc. and Subsidiary (the “Company”) as of December 31, 2018 and 2017, and the related
consolidated statements of operations, comprehensive loss, stockholders’ equity, and cash flows for each of the years in the three-year period
ended December 31, 2018, which is incorporated by reference in the Registration Statement.  Our report contains an emphasis of a matter
paragraph regarding the Company’s liquidity
 
 
/s/ Gumbiner Savett Inc.
March 18, 2020
Santa Monica, California


